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THOMAS G. WVM;"'N

37~ .:l.... RK AV!:NUC

N!:..... YOl'lK. N. Y. 101$2

::::I::U 7S::5'Ce07

Mr. .JaHrsy O. Mergan
Interface Cemmunic3tic~s Grouo, Inc.
7490 Clubhouse Floed, St.:ite :zeo
Boulder, Colcraco 80301

Dear Jeff,

ihe
16th
May

1994

As the sole General Part..er of the TGW Umitsd Partnership, I hereby
warran: and repr8!em that I am placing at the disposal ot Intertace
Communications Group. Inc. the amount of $750.000, available upon demand.

ihis Letter of Credit is eeir:g offered tc Interrae! upon the assumption
that l~tartac!l has entgred into a Ssrvicss Agreement with US West
Communjc3tion~, Inc. to be a Lavel 3 video J:rcvider to itS Video Oiaitone Trial
in Omaha,. Nebraska. The term cf this Letter of Credit shall be concurrent with
the term 01 th9 Sel'\licss Agresmsm, a CCi:Y ct which I have rec!!ivad and
reviewed.

I further represent and warrant that the net worth of TGW Limited
Partnership is in excess of $2~ million and its financial capai:ility can be
evidenced through Morgan Guaranty Trust Company, New York.

Sincerel

I
:/

)/
an,
TGW limited Fartnership

jtt
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E==ors and Omiss:"or.s l..ns-.:.r:=.nce shall be~·=o·J'id:~d."·:··"b~ Ow::.er
:::-elating to Selectee C~a::.::e:s as fallows, - 0:1. 0= befo::e the
bes-inni:1.g c:: the Tsc~::ical T::ial, O-,ine= shall', obtiin,"::at -it.s "
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as an additional insu=ed a~ such insurance a~d O~ne::'shall
c.~!.iver a ce=-:.ifica-:.e c~ insu=ance and adc.':"t.ional :'nsure=
endorseme~t to US;'iC as ~a=-: of Deli\T.ery in' acco=da_:ce "wit~'"l

tr..e Delivery Schec' .le. Such insurance shall. be p=imary, anc.
::'0"':. cont::ibuting' w:'~h any c".:he:: insurancs mair.t:ainsc by US~IC,

e.nd may not be oa::cs:'a~le to USWC w:"t.haut ::':'=s-:. providin<;
USiiC with tl" ::'=ty (30) cays i.;rittsn adva::ce notice c::
car:cellatio:l, 7:'lerea::ter, Owner' shall. self i~sure with
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respect to its operation and provision of Selec~ed Channels
for a period of three years after te=mination of the Trials.

(Executior: DaL:e)

(Print 0= Type Name)

Pr)~,\~~...yr
(Title)

,
y p~ 6-r;- ~ecY''''v~~ -;-/'1VCTil'-:t.WIIf

.)~

(Execution ~te)

AG~~~D TO AND ACC~PTED:

~N~S"

HIGIB..Y
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SERvlCES AGREEMENT A.DDE:."iDE\1

ThiS SERVICES AGREE?vlEr;T ADDENDillvl is wilC: t.L1is __dJY of • 1995,
oer-.veen U S WEST Comr.1Unic2.tions, Inc., C'l'S\VC') a..i.C IN"TERFACE
c 0:-'Cv[:..;""NICATIO?\S GROUP, INC. CO\\/r;ER") a::c is for t.1e purpose of 2.!r.ending
a::c. sl1pe:seding ce:-~::: of the provisicns of the Services ..l.greec.e:u dated May ::-. 19'.7";'
r...:a-'-.=Io.2_ 1"'-0. 'I""\"~;~, ~: ... Ad...J,o_A,,~ t...,!<.:los tt.,e pl"C(» c: .... _...: <::~'_a20"'-~"';~S ·hos'=-' CC-:f"\r1S c:-_." -_ •• "'- ;.-'-••• __ ••••• :::. I.,;,_ ••~-' •• _ •• _ :, • __ ~ ...:...__ ,-:-,-.:::<;.~_ L:. '-. ·..._1. ' •

.,-,. "-;"';~s or s..,..·;O..,- or- .;.,,,, S~""'l'C" ~ 0r t t;.....,· ,.; ... .,1 \·';t:" r.:k .> ".., ....... SU'Ol' ,... -.., -.......... c:.;.,..l..... .:... "'-........ .;. ..~ I..J._ \",,,, v ....... _:;: ,,"''''- ! J.._~ \,..__ ".... ....... _...0..1..1........ . ~.i.':'_ ..

?oS provic:ed for ir. this Addendull1 and if provisions cf t.:.1is ..l..dC:enduIT! :md, Ag:-eemen:
CJ~:ic:. :::en t::e ::ro\':slons of t:is Addendtml wii[ co~::o~.. ,

1. .~.::ict= 3.5(20). P:lyments By Owner, is a ne\',: secrio::. :;s follows.

(a) USWC will charge O\'mer twenty five cents (S.l5) per Pay Per Vie\v movie or
e\'e::.! ordered, bined and collected.

2..~icie 7, IT'iSFR.-\"'"CE, is replaced \vim the follow~~g .~.....ticle 7.

Errors and Omissions insurance shall be provided by Ow:~e:- related to Selected Channels
as follows. On or before the beginning of the Technic::.: Trial, Owner shall obtai:!, at iiS
soie cost and expense, a policy of insurance, in fonn and suoS't3J.i.ce acceptable to USWC,
from an insurer acceptable to USWC, covering any liability of O\',.ne~ with respect to its
operation and provision of Selected Channels. Such insura.'1ce shall have a minimurn
policy coverage of Two Million Dollars (S2,000,000) fi::.r all claL"Ils in the aggregate and
sb:.1I conthi.Ue umil t~e end of the flrst ar...nual term of u~e oolicv , which uor;on infor:nation.. .
is to be on or about February 15, 1996. Thereafter, O\\ller may discontinue providing
EZ70rs 8J."ld Omissions Insurance for the operation and provision of Selected Channels.
US\VC shall be named as an additional insured on such insurance and O\vl1er shall
deliver a certiflcate of insurance :lIld additional insured e:ldorsement to USWC as part of
Deii'very in accordance \vith the Delivery Schedule. Suc:: insurance shall be prima.;i, and
not comributing with any other insurance maintained by USWC, and may not be
cancelable to CSWC \..",ithout fIrst providing USWC \vith thirty (30) days \vritten notice
of cancellation. Thereafter, O\.\l1er shall self insure \\1th respect to its operation and
provision of Selected Channels for a period of three years after tennination of the Trials,
and shall remain responsible for obligations and liabilities covered by the Errors and
Omissions insurance after its cancellation.

3...:\rticle 11.2(a) Buy-out Formu1:J., is replaced with the following Article 11.2(a).

(a) the S328 per Eligible Subscriber ""ill be adjusted upward fIve (5) percentage
points (to be capped at 15 percentage points) for each S1.00 O""ner"s gross billing (which
amount includes any ta.xes applicable to Owner's Channels) per Eligible Subscriber
exceeds S26.00 per month based on the three month average revenue per Eligible
SL:Dscriber for the three months prior to termination; or



.1. A:"ticle 11.2(d) Buy-out Formula. is 3. ne\'\j section as follo\vs.

(d) if pene~:~tion of resider:ces F2.Ssed ex:ee:::s 15%, the 5328 per eligible
Si.:.~scri'oer \\ill be aejus~ed upwOId 5 percentage Foints for e~ch S1.00 Ov.ner's gross
bil::::g ex,:eeds 526.00. The tot::'.i adjus::nem \\lill not ce c:!.pped. Pay pe: view movie :!r.d
"', ....-" r"'v"-ues \V1'11 'c'" l·nc'lU'c.·... ,.l I'n t;'", ",v..·.,,,,,,,, crross ).,uil·:;:1O' "''''- c"stom"-..... '- .1. .. - -:: ="" =l-J....... ~

5. A.::::le 11.3(c), Eligible Subscribers and Payment of Buy·Out Amounts, is :e;;bce.i
..;.;, r"''' t'l' .'- ,-; j 'I ~' )\ ....... _._ U .0\\ lug .-"';' .• c.e:: i .. (C..

(c O, r ·C\·..·C "r"": OV'ne- 'viII l'C'",-";;;,· ':>"'c:" ~u·c~--;;"'",- \";"0 'c c"":"''''s " c:·,'!JS-~;;"''''-. \""..J" ~ .... _ .,... ... ......... J. _ ...... _ -''- ... .L............ 't..... L......... "- .... I..i. \w .. "u"",. ...

··~...:-o .~~ fi '0/" fi ''::' . l~· ...;~ - ...~,..~...;:~O .:to -~--;-"'I~;" :,; -~.a 0.1 r: ... .=-- -·',,1 d"~ '"c._•.•~~ ~••'" I..;r:;. J.\ _ I,"".) -..;. ...,':> p. ...::: ~.._ ,_......._.•0L~ Oi '~J._ • J.!:-._~ 1 Ll..... an \\ .•1..

re::::!.ir.s a Su.bscrice:- for at leas: fony rIve (~5) d:lys ::J..:'c is not more tn.1I1 ttlir~y (30) days
~..,::. eu'" W1'0 will b'" \":a"i!~ed ,.,:: "El;";;"';" Suc<:c",:c",,,s"·:_.._ ... ~ '" ......."' .. .1. '-0..... .:: ....... 1..... .." LJ. ..... ~ ~

6. Article 11.3(d), Eligible Subscribers and Payment of Buy-Out Amounts. is replaced
W:~'1 the following .~icle 11.3(d).

Cd) US\VC \\111 pay O\....ner the amOlmt as determined in A..rticle 11.2 ti.'1les the
m::noer of "'Eligibie Subscricers" ic.entifid pursua.'1t to ,.l.rticle 11.3(c) as early :lS

possible, bm no lange: tha.."l ni::ety (90) days, after the end of the Market Trial; provided
ho\\·eve:,

AGREED TO AND ACCEPTED:

WTERFACE COM?vlUNICATIONS
GROUP, INC.

C\,-/\~
JeffMQrgarl\
President

(Execution Date) (Execution Date)

HICELY
CDWIDen'IAL

J«lSTLy MEDIA
0014693



In the Matter of:
U S West Communications
FCC 98-147

September 24, 1998
Exhibit Q

March 25, 1994

To: Alice Baisley
Grant Gabrielson
Nancy Sullivan
Audley Webster

Fr: Jeannette Noyes (965-0799)

Re: Post-Contract Kick-Off Meeting with Interface

Attached you'll find a proposed agenda for a kick-off meeting with
Interface in Omaha. We won't schedule a date until the contract is
(or about to be) signed. In the meantime, I'd like your feedback on
the agenda-appropriateness of topic areas and speakers. I'm in the
process of putting together the research presentation so that Sharon
Devine can review it ahead of time.

I
PLAINTlFPS

EXHIBIT

~

I.

EXHIBIT

._...... .'--

~STLY MEDIA
0002751



Interface/USWC Omaha Trial Kick-Off Meeting

Location: Omaha Video ~1arketing & Operations Center

Date: Soon after Contract Signed

Time Limit: All Day

Proposed Agenda

Purpose: Open dialog among Interface and U S WEST staff involved
in Omaha broadband trial, including identification of information
needs among both organizations.

11 :40 Arrival (Continental flight leaves Denver at 9:05)
(Grant, et al. meet us at the airport, we pile into a
couple vans)

11 :40 -12:30 Drive to Video Marketing & Operations Center
(VMOC) with detour through trial site neighborhood

12:30 - 1:15 Lunch at VMOC

1: 15 - 1:45 Introductions, roles & responsibilities, trial timeline
Audley Webster or Nancy Sullivan

1:45 - 2:30 Development of Sales and Installation Processes
Nancy Sullivan and/or Grant Gabrielson

2:30 - 2:45 Break

2:45 - 3:30 pevelopment of Sales Training Materials
Alice Baisley

3:30 - 4:15 - Market Research Overview
Jeannette Noyes

4:15 - 4:45

4:45

Discussion: identify action items

To airport (Continental flight at 5:40, lands at 6:08)

MOSTLY HEDIA
0002752
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In r.be\1att.e.': (,r.

U S West Communications
FCC 98-147

IN THE UNITED STATES DISTRIcr COURT
FOR TIrE DISTRICT OF NEBRASKA

September 24, 1998
Exhibit R

~- .
~ul i ~

"... -." ~-

MOSTLY MEDIA, INC.; PIXEL IMAGE
TRANSFORMATTE, INC.; and
IMAGEWARE, INC. d/b/a Cottonwood
Communicaions; Nebraska Corporations,

Plaintiffs,

v.

u.S. WES" COMMUNICATIONS, INC.
and U.S. WEST MARKETING
RESOURCI:.5 GROUP, INC., d/b/a
U.S. West Direct; Colorado Corporations,

Defendants.

) NO: 8:CV94-00089 -" -': . ,.
)
)
)
)
)
) AFFIDAVIT OF LARRY S. LEVINE
)
)
)
)
)
)
)
)

EXHIBIT

I 33
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AF'F'wAVIT OF LARRY S. LEVINE

I, Larry S. Levine, being of lawful age, and after being duly sworn under oath, depose
and state:

1.' This Affidavit is submitted in support of Defendants' Motion to Quash Subpoenas
issued to Herman BudnickIRSVP Information, Inc. and J.C. Penney Co., Inc.

2. I am the Vice President and General Manager, Mass Markets and Operations, for
U S WEST Communications, Inc. (·U S WESTW) and the head of the Broadband and
Multimedia Services Group. This Group .is responsible for coordinating the testinl and
deployment of the U S WEST broadband network, testing and launching multimedia transport
and switching services over the U S WEST broadband network, and conceiving, developing,
testing and deploying interactive television entertainment and information services delivered to
its customers via.advanced multimedia platforms.

3. I am familiar with the types of information provided to potential developers of
applications for the U S WEST broadband network trial in Omaha, Nebraska, and the reasons
for which such information is considered highly sensitive, confidential, proprietary business
infonnation, and/or trade secrets.

4. The interactive video market is in a state of intense competition at the moment,
as potential network providers jockey for position and to have their format or look and feel
adopted as an industry standard. Application developers are also in fierce competition in trying
to determine what the market currently demands in terms of interactive video applications, how
competitors plan to fill those needs, and predicting what products the market will demand in the
future.

5. The U S WEST broadband network is likely to provide services similar to and
in competition with traditional cable television service. The U S WEST broadband network
will include an enhanced video services platform (the "Platform") on which providers place
various interactive video applications, which can be accessed by the consumer using a home
television set hooked up to the network.

6. The U S WEST Platform provides the means by which the public can access
interactive applications (e.g. home shopping, movies on demand, and video games on demand)
over the broadband network.

7. The U S WEST Platform has been developed at great effort and expense over
the past two years. The user interface for the platform has a unique look and feel, based upon
extensive U S WEST research and development. That look and feel consists of U S WEST
proprietary information such as the navigator system for accessing the various interaetive

1



applications that will be offered on the Platform, and for maneuvering within that system, for
example: the paging forward and backward mechanism; the layout of information displayed on
the television screen (including the number of buttons the user can see and use at any given
time); and the way in which the remote control device will be used.

8. The technology, research, and ideas included in the platform developed by
U S WEST is extremely valuable, confidential and sensitive information. U S WEST devoted
at least two years and an enormous amount of resources towards the development of this
Platform. More than 100 U S VVEST and vendor employees, including engineers, marketing
experts, human interface designers and software developers have worked on this project on a full
or part time basis during the past two years.

9. U S WEST will make the applications offered on its Platform available to the
public by purchasing transport services at the tarriffed rates generally available to the public.
Disclosure of its Platform technology and look and feel would irreparably damage U S WEST
because other multimedia businesses who are contemplating creating their own networks or
platforms could plagiarize U S WEST's ideas and research results. U S WEST is in
competition with virtually every cable television carrier, as most cable companies are planning
to launch interactive video services in the near future using traditional cable technology. In
addition, U S WEST is currently aware of at least 10 other multimedia companies, including
AT&T and all of the Regional Bell Operating Companies, who are currently in the process of
creating, or are contemplating creating their own interactive video platforms using video dialtone
technology. who may directly compete Mth U S WEST. Finally. many other multimedia
companies may be considering creating their own networks or platforms for on-line interactive
video services.

10. Information regarding the types of video applications that will be offered on the
U S WEST interactive broadband network is also extremely sensitive. U S WEST has
performed market research on the. types of applications that would be of interest to the public
and is developing those applications either on its own or with partners for its network trial based
upon the results of that research. That marketing information, which includes research on
interactive telemedicine applications and home shopping applications, is extremely valuable to
U S WEST, and would be harmful to U S WEST if it were made available to a competitor
or the public, because then competitors of U S WEST could create platforms with competing
applications using U S WEST's proprietary information.

11. For this reason, U S WEST jealously guards all information regarding its
contacts with potential developers of applications for its video broadband network. Even the
mere fact that U S WEST has met with a potential developer is sensitive and proprietary,
because it reveals U S WEST's belief that the types of programming offered by that entity may
be valuable. That U S WEST has entered into negotiations with, or signed a contract with an
applications developer is even more sensitive, as are the terms and conditions of any such
negotiations or contracts.

2
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12. U S WEST would be critically and irreparably damaged ifeither (1) the Platform
look and feel, specifications and requirements; or (2) the applications to be offered on the
Platform were revealed to a potential competitor or to the public. A competitor could
apprOpriate the U S WEST technology, market research or application ideas and, using that
information, try to copy or improve upon the interactive broadband platform or applications that
will be offered by U S WEST.

13.- U S WEST has protected its sensitive proprietary information by adopting
strmlent security measures. The technology for the Platform was developed at U S WEST
offices under tight security. Only U S WEST employees displaying badges are allowed to enter
those facilities. All others must be escorted within the research facilities by a U S WEST
employee. Platform information is diwlged to U S WEST employees and vendors only on a
need-to-know basis.

14. U S WEST has permitted limited access to its Platform technology only to those
application developers whose applications fit with U S WEST's plans for the interactive
broadband network, and then only once that customer has signed a Confidentiality Agreement.

IS. The process for deciding whether or not a certain application will -fit- with
U S WEST's Platform is fairly extensive. U S WEST listens to the application developer's
idea and describes in general terms the concept of the U S WEST interactive video service.
If both parties are still interested in each other, U S WEST asks the developer to submit a
business plan and market research supporting the developer's application. U S WEST then
performs an internal feasibility study to determine whether the proposed application can be re­
written so that it is compatible with the U S WEST Platform. Only if this feasibility study
produces positive results will U S WEST agree to enter into negotiations with the potential
applications developer.

16. U S WEST and the potential application developer enter into a Confidentiality
Agreement before proceeding with any negotiations. The form used for that Confidentiality
Agreement provides, among other things:

That neither party shall disclose the fact that discussions between
the parties are taking place;

That neither party shall disclose the existence of the confidentiality
agreement, nor the terms and conditions of that agreement;

That neither party shall use the other party's confidential
information to replicate the other party's product; and

That no copies of any confidential information shall be made
without the other party's written consent.

3



17. Once the Confidentiality Agreement is in place, U S WEST reveals to the
potential applications developer the specifications and requirements for the U S WEST platform
that the developer would need to know in order to conform his or her application to the

. U S WEST Platform. Each copy of the document containing these specifications and
requirements is numbered and tracked by the Information Coordinator designated in the
Confidentiality Agreement to ensure that it is disclosed only to those people who need the
infonnation, and that it is returned to U S WEST, or destroyed, once negotiations terminate.

FURTHER AFFIANT SAYETH NAUGHT. ~7
- /'

-;.;--"

I

Subscribed and sworn to before me this 1-IJJ day of October, 1994.

My commission expires:

4



In the Matter of:
U S West Communications
FCC 98-147

I t
dJk-~

AGREEMENT

September 24, 1998
Exhibit S

. I

AGREEMENT NO.
LTHGR4S773

This Agreement.. Number LTItGR4sm. is made by and between US WEST companies identified
herein. a Colorado corporation with offices for transaction of business located at 1999 Broadway,
28th Floor. Denver. Colorado ("Customer") and THE 300 COMPANY, a California corporation
with offices for transaction of business located at 600 Galveston Drive, Redwood City. California
94063 ("Supplier").

In consideration of the mutual promises. covenants and agreements contained herein. the
sufficiency of which is hereby acknowledged. Customer and Supplier agree as follows:

1. DEFINITIONS

1.1 .. Acceptance" means Customer's written acknowledgment that Development
Software and Services (each as defmed herein) procured hereunder conform to the
Specifications (defined herein). Acceptance is further described in the Clause
entitled"Acceptance."

1.2 ..Acceptance Date" means the date that Customer acknowledges Acceptance.

1.3 "Acceptance Period" means that time during which Customer determines if
Development Software and/or Services confonn to the Specifications. Ordinarily,
that time period will be thirty (30) days after the acmal date of installation of
Development Software or the completion of each of the Services. IfDevelopment
Software and/or Services fail to confonn during such time periods described in this
Clause. the Acceptance Period shall continue until either: a) the affected
Development Software and/or Services have successfully met Acceptance. or b)
Customer cancels the development of the affected Development Software and/or
Services. or c) the parties mutually agree to change the applicable requirementS.

1.4 "AlZreemenc" means this written contraCt between the Parties coverinlZ the evaluation
oftbe Standard Software (as defmed herein) and Development SoftWare. and the
provision of Services. together with other Agreement DocumentS (defined herein)
attached hereto and made a part hereof.

..
1.5 "Agreement Documents" means the Agreement. Task Orders (defmed herein),

Exhibits a:nd attachments. together with any addenda. amendments. modifications.
and supplements to this Agreement issued pursuant to the Article entitled MOSTLY MEDIA
"AmendmentS" hereof. 0014397

1.6 "Customer" means US WEST Communications. Inc.• US WEST Marketing
Resources Group. Inc. ("MRG"). and/or Interactive Video Enterprises. Inc. ("IVE")
In the event and to the extent that U S WEST Technoloeies. Inc. ("TI"). is/are
supporting Customer's activities with respect to the Trial. TI may also issue Task
Orders and agrees to be bound by the tenns and conditions of this Agreement. HlGm..Y

1.7 "Deveiopment Software" means those certain software programs described in . CONFIDENTL.lJ..
Exhibit 1. entitled "Software List" (attached hereto and incorporated herein by this
reference). md related user documentation materials that are to be developed by
Supplier hereunder for use in the Trial (as defined herein) and that are not part of the

7/22194 1 CONFIDENTIAL
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Standard Software licensed to Customer pursuant to Suppliers standardized fonn of
Software License Agreement.

1.8 "Evaluation" means Customer's analvsis and assessment of the Standard Software
and Development Software used in the Trial, as well as its evaluation of the business
activities conducted by Customer to the extent (and only to the extent) such activities
directiy relate to the Standard Software and/or Development Software).

1.9 "Evaluation Results" means a written report prepared by Customer describing in
reasonable detail the results of the Evaluation and Customer's conclusions about the
performance of the Standard Software and the Development Software, inclUding,
without limitation. all technical performance data and information which is related to
the Standard Software and Development Software, as well as Customer's
assessment of whether the software programs comprising the Standard Software and
the Development Software. respectively, offer levels of performance that are
inadequate or sufficient or in excess of the applications for which they are intended.

1.10 "Services" means each and every separate trial consulting support assignment or
undertaking which Supplier agrees to periorm on behalf of Customer pursuant to the
terms and conditions of a Task Order, and includes the specific deliverable items
required to be provided to Customer pursuant to any Task Order.

1.11 "Standard Software" means those certain software programs (as described in Exhibit
1) and related user documentation materials, for which Supplier has the right to grant
licenses or sublicenses to Customer pursuant to Supplier's standardized form of
Software License Agreement.

1.12 "Specifications" means criteria, technical or otherwise, in any medium. for the
Development Software and Services which are referenced in or made a part of this
Agreement or Task Orders.

1.13 "Task Order" means supplemental written instrUctions issued by Customer to
Supplier in a format similar to that example attached hereto as Exhibit 2, entitled
"Task Order Form." which is by this reference incorporated herein. and signed on
behalf of both parties by their authorized representatives. describing in detail. among
other things, the description and/or Specifications of the Services to be performed
thereunder. Each Task Order shall be supplemental to this Agreement and the first
sball be designated "Task Order One," and each successive Task Order shall be
similarly identified in numerical order.

1.14 "Trial" means the network and gateway services that are part of the types of services
familiarly known to the parties as "video dial tone" services to be developed,
publicly offered. technically tested. and market tested by Customer in Omaha,
Nebraska.

/-IOSTLY MEDIA
0014398flIGHLY

:mwI DU-n' r/..L

"Trial Results" means a written report prepared by Customer describing in .
reasonable detail its g;eneral technical. market, :lnd business conciusions regardmg
the TriaL ~

1.15

SCOPE2.

The purpose of this Agreement is to acknowledge Customer's acceptance of Supplier's
proposal, dated June l8, 1993, entitled "The 300 Proposal to US WEST for The Omaha

7/22/94 1 CONFIDENTIAL
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Trial" (the "Proposal"). attaChed hereto as Exhibit 3 and incorporated herein by this
reference; and to establish the terms and conditions under which Supplier will:

2.1 Provide the Standard Software and Development Software to Customer for the
purposes of Customer (i) installing and using such software as integral pans of the
Trial. (ii) testing and evaluating the technical perfonnance of such software during
the Trial. and (iii) preparing the Evaluation Results. Certain mutually agreed upon
technical requirements. as specified by Customer. shall be utilized as a general guide
with respect to Customer's performance of the Evaluation and testing of the
Standard Software and Development Software in funheronce of this Agreement.
Supplier agrees that the Standard Software and Development Software may require
modifications andlor enhancements to meet such technical requirements. In the
event that modifications andlor enhancements are required to meet Customer's
requirementS. Supplier shall perform at Supplier's option such modifications andlor
enhancementS at no charge to Customer or as part of a mutually agreed and executed
Task Order.

2.2 Provide Services to Customer as specified in Task Orders issued from time to time
by Customer. Supplier shall commence. perform and complete the Services and be
comcensated bv Customer in accordance with the terms and conditions of Task
Orders issued hereunder.

2.3 Provide to Customer access to Supplier's intellectual property and confidential
information. through execution of Supplier's standardized form of Software License
Agreement attached hereto as Exhibit 4 and incorporated herein by this reference,
sufficient to enable evaluation of Standard Software and the performance ofTask
Orders. Customer shall be obligated to comply with all proVisions of Supplier's
standard.ized form of Software License Agreement (but specifically excluding
Section 5.4). It is understood and agreed that Supplier's standardized form of
Software License Agreement applies only to the Standard Software and does not
apply to the Development Software or to the Services. Customer and Supplier each
agree. respectively, to use reasonable best efforts to reach mutual agreement
regarding the principal terms and conditions of a separate written agreement with
respect to the continued delivery of services to customers in Omaha. Nebraska, at or
about the midpoint of the Trial (which is expected to occur on or about March 1.
1995).

3. TERM

MOSiLY ~EDIA

0014399Supplier's Responsibilities

RESPONSIBILITIES OF THE PARTIES

4.1

The effective term of this Agreement shall be deemed to have commenced on October 1,
1993. and. subjeCt to the provisions of Section 29. below, shall continue in full force and
effect until October 31. 1995. Customer may elect to extend the term of this Agreement
until November 30,1995 (or such 10ngerperiod as may be mutually agreed upon by the
parties), by paying Supplier. prior to the expiration of the initial term. the sum of.
S156,200.00 with respect to the first month of such extension. and there::s.fter paymg
Supplier. prior to the first day of each subsequent calendar month. a further extension fee
equal to $156.200.00. with respect to each such monthly extension. HIGILY

CONF IDENTIAL
4.

4.1.1 In addition to all other obligations contained herein. for Customer's Trial.
Supplier agrees. subject to the proVisions of the Proposal. to:

7/22194 3 CONFIDEN11AL
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4. 1.1.1 Provide the Standard Software and Develooment Software and
related documentation described in Exhibit' 1. necessary and
sufficient to meet Customer's specifications for the Triiu at no
charge to Customer.

4.1.1.2 Assist Customer in conducting the Trial in a manner consistent with
the provisions of this Agreement. This assistance will include. but
not be limited to. providing non-eonfidential technical
specifications and other information as reasonably requested at no
charge.

4.1.1.3 Provide technical support with respect to the Standard Software
and Development Software upon request at Customer's site, at no
charge to Customer. during the term of this Agreement.

4.1.1.4 Provide aU training material required for proper operation and
maintenance of the Standard Software and Deveiopment Software.
Training during the Trial will be conducted at Customer's site at no
charge.

4.1.1.5 Notify Customer of all generally available enhancements and/or
modifications to the Standard Software and Development Software
during the term of this Agreement. Upon Customer's request,
such enhancements and/or modifications will be provided at no
charge. if made available to others at no charge.

4.1.1.6 Provide a central point of contact for the Trial and the Evaluation.

4.1.1.7 Obtain permission from Customer in advance or as otherwise
agreed upon when access to Customer's facilities is required.

4.1.1.8 Bear. unless otherwise agreed in writing or specified in any Task ~-Order. all expenses including, but not limited to. transportation, "':2_
.... -modification (as may be required to meet Customer's specifications
I~for the Trial), repair. and maintenance.
....

4.1.1.9 Perform such Services as are required under any Task Orders that ~
are mutually agreed upon by the parties.

4.1.2 In addition to all other obligations contained herein. for Services provided to
Customer. Supplier agrees:

4.1.2.1 to furnish all materiaL equipment. labor and supplies in such
~en

0-
quantities and of sufficient quality to professionally and timely or-

..... -<
perform the Services; .lloo

.lloo::!:
O~

4.1.2.2 to proceed with diligence and promptness to perform the Services - -'- '-....
in accordance with the highest professional workmanship and J>

service standards in the field; and
4.1.2.3 to comply. at its own expense. with the provisions of all state, local

and federal laws. regulations. ordinances. requirements and codes
which are applicable to the performance of the Services hereunder
or to Supplier as an employer.

i/22194 ~ CONFIDENTIAL
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4.2 Customer's Responsibilities

4.2.1 In addition to all other obligations contained herein. Customer agrees to:

4.2.1.1 Be responsible for conducting the Trial and preparing the
Evaluation in a manner consistent with the requirements of this
Agreement;

4.2.1.2 Provide a central point of contaCt for the Trial and the Evaluation;

4.2.1.3 Prepare the Trial site in accordance with the requirements specified
by Supplier, and

4.2.1.4 Provide storage space. heat. lighting. ventilation. and electrical
supply required for the Trial site.

5. INDEPENDENT CONTRACTORS

5.1 SUPPLIER AND CUSTOMER ARE INDEPENDENT CONTRAcrORS AND
NEITHER PARTY IS TIIE AGENT, SVfPLOYEE OR SERVANT OF THE
01l:IER PARTY.

5.1.1 NEITHER PARTY HAS TIIE AUTIiORITY TO Acr FOR THE OTHER
PARTY. OR TO BIND TIIE OTIIER PARTY IN AJ.'N RESPEcr
WHATSOEVER. OR TO INCUR ANY DEBTS OR LIABILITIES IN THE
NAME OF OR ON BEHALF OF TIIE OTHER PARTY.

5.1.2 EACH PARTY HAS Ai'ID HEREBY RETAINS FULL CONTROL OF
AND SUPERVISION OVER TIIE PERFORMANCE OF THEIR
RESPECTIVE OBUGATIONS HEREUNDER AND FULL CONTROL
OVER ANY PERSONS EMPLOYED BY EACH PARTY FOR
PERFORMING TIIE SERVICES HEREUNDER.

5.1.3 EACH PARTY SHAILSATISFY ALL TAX AND OTHER
GOVERNMENTAL IMPOSED RESPONSIBILITIES AS A SELF­
EMPLOYED PERSON AND/OR INDEPENDENT CONTRACTOR
INCLUDING. BUT NOT LIMITED TO. PAYMENT OF STATE.
FEDERAL AND SOCIAL SECURITY TAXES. UNEMPLOYMENT
TAXES. WORKERS' COMPENSATION AND SELF-EMPLOYMENT
TAXES.

5.1.4 EACH PARTY UNDERSTAJ."IDS AND AGREES TIIAT AS AN
INDEPENDENT CONTRAcrOR ITS EMPLOYEES \VlLL RECEIVE NO
BENEFITS OF ANY TYPE FROM THE OTHER PARTY.

END OF TRIAL
MOSTLY MEDIA

00144016.

6.1

5.1.5 NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED
HEREIN. SUPPLIER SHALL BE ENTII1.ED TO PROVIDE SIMILAR
SERVICES TO OTHER CUSTOMERS.

!iIGHLY
~'ONF I IJENrI AI..

Each party agrees that all Standard Software and Development Software provided
under this Agreement throughout the duration of the Trial or until October 31. 1995.

7/22194 5 CONFIDENTIAL
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whichever occurs fIrst. are provided witham any financial compensation by the other
party except as otherwise expressly provided herein or as may be agreed upon in
writing by the panies.

6.2 At the end of the Trial or upon termination of this Agreement. whichever OCCUIS
fIrst. Customer shall remove the Standard Software and Development Software from
any and all Trial sites. unless the parties agree otherwise in writing. IfSupplier has
not been notified by Customer within ten (l0) days of the completion of the Trial
(which is scheduled to be completed on September 30, 1995), Supplier may request
a status report from Customer. In no event shall Supplier assume Customer's
silence to be acceptance of any of the Standard Software and/or Development
Software or a commitment to purchase any such prodUCts and/or software.

7. EVALUATION RESULTS AND TRIAL RESULTS

7.1 Within ninety (90) days of the end of the Trial. and in any event no later than March
31. 1996. Customer will provide Supplier with a written report describing in
reasonable detail the Evaluation Results and the Trial Results. The Evaluation
Results and the Trial Results shall be the property of Customer and shall be deemed
to be Confidential Infonnation of Customer under the terms of this Agreement
(except to the extent such data. infonnation andlor conclusions directly relate to any
of the Standard Software and/or Development Software). Customer represents and
wam.nts thaI the Evaluation Results shall be shared with and only with Supplier.

7.2 Notwithstanding anything to the contrary contained herein. Customer aclcnowiedges
and agrees that Supplier may use and exploit the Evaluation Results for the purposes
of designing. developing, improving, and/or otherwise modifying the Standard
Software. Development Software, Services. and Separate Software Products (as
defined in Section 25.2. below), free from any obligation to compensate Customer
(or any third pany) as a consequence of any such use and/or exploitation.

7.3 Customer acknowledges and agrees that it will generally share the Trial Results only
with those third parties that have a need to know such information. Nonetheless,
Customer may share the Trial Results (but specifically excluding any information
directly relating to the Standard Software andlor Development Software). at its sole
discretion. with third panies that may not. in fact, have a need to know such
information.

8. NON·COM~IITMENT

~OSTLY NEOLA
0014402TInE AND RISK OF LOSS

Customer will liSe all of the Standard Software and Development Softvlare provided under
this Agreement for the purpose of evaluation only in connection with the Trial. Customer is
under no obligation to procure Supplier's Standard Software andlor Development Software
as a result of such evaluation. nor shall such usaee be deemed acceptance of any such
products or software or a commitment to purchase any such products or software.

;IIGHLY
C:CNfT DerrI/'J..

Title to the Standard Software and Development Software shall be and remain vested
with Supplier.

9.1

9.

9.2 As bern'een Supplier and Customer. Supplier shall bear the risk of loss of or damage
to the St.3Jldard Software and Development Sofnvare: provided. however. to the
extent any such productS or software are damaged due to the negligence or willful

7/22/94 6 CONFIDen'IAL
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misconduct of Customer. Customer shall bear the risk of loss or damage to such
products andlor software.

10. INDEMNITY

10.1 To the e:ttent of the negligence. gross negligence or willfulness of Supplier or any
person or entity under the direction or control of Supplier. Supplier shall indemnify
and hold harmless Customer. its owners. parents, affiliates. subsidiaries, directors,
agents and employees from and against all judgments, orders. awards, claims.
damages, losses, liabilities, costs and e:tpenses, including, but not limited to. court
COSts and reasonable attorneys' fees ("Liabilities") arising from the acts or omissions
of Supplier. its agents and employees and others under its direction or control. with
respect to the perfonnance of its obligations under this Agreement. Such Uabilities
shall include. but not be limited to, those which are attributable to personal injury,
sickness, disease or death: andlor result from injury to or destruction of real or
personal property. theft. misuse or misappropriation.

10.2 To the extent of the negligence, gross negligence or willfulness of Customer or any
person or entity under the direction or control of Customer, Customer shall
indemnify and hold harmless Supplier, its owners, parents, affiliates, subsidiaries.
directors, agents and employees from and against all Liabilities arising from the acts
or omissions of Customer, its agents and employees and others under is direction or
control. with respect to the performance of its obligations under this Agreement.
Such Liabilities shall include, but not be limited to, those which are attributable to
personal injury, sickness. disease or death: andlor result from injury to or
destruction of real or personal property, theft. misuse or misappropriation.

10.3 In addition. each party agrees. respectively, to indemnify and hold harmless the
other party, its owners, parents. affiliates. subsidiaries, directors, agents and
employees from and against Liabilities that arise out of its breach of any of the terms
and conditions of this Agreement.

TRADEMARK AND COPYRIGHT INDEMNIFICATION11.

11.1

HlCiD'..Y
CONFIDENTIALSupplier shall indemnify and hold harmless Customer. its owners. parents,

affiliates. subsidiaries. directors, agents and employees from and against all
Uabilities that may result by reason of any infringement or claim of infringement of
any trademark or copyright relating to Standard Software, Development Software or
Services; provided that Customer provides Supplier with prompt written notice of
the assertion of any such claim and gives Supplier the exclusive authority to control
the defense andlor settlement of any resulting action or proceeding. Supplier will
defend and/or settle at its own expense any action brought against Customer to the
e:ttent land onlY to the extent) that it is based on a claim that Standard Software.
Development Software or Services infringe any effective U.S. trademark or MOSTLY MEDIA
copyright. 0014403

11.2 In the event that any Standard Software or Development Software. in Supplier's
reasonable opinion. is likely to become or becomes the subject of a claim of
infringement., Supplier may. in order to mitigate any resulting damages. notify
Customer of such facts and request that Customer discontinue using such Standard
Sofn.vare or Development Software within forry five (45) days of the date of its
receipt of such request. Customer may elect to continue using any affected
Standard Software or Development Software after the expiration of such notice
period. solely on the condition that Customer (i) releases and discharges Supplier

7/22194 7 CONFIDENTIAL
Disclose and distributc only to those individuals who have 11 nced-ta-know for purposes of performing hcn:u:ndet.



· I

ACiRl!l!MENrNO.
LTHGR4S773

from all Liabilities arising in connection with Customer's use of any such software
and/or related items after the expiration of such forty five (45) day notice period. and
(ll) indemnify and hold harmless and. at Supplier's option. defend Supplier from
and against all such resulting Liabilities arising in connection with Customcts use of
any of the Standard Software or Development Software after the expiration of such
fony-tive (45) day notice period.

11.3 If a preliminary or final judgment shall be obtained against Customer's usc of any
Services (or any part thereor) by teason of alleged infringement of any effective
U.S. trademark or copyright. or if. in Supplier's opinion. any Services (or any pan
thereof) are likely to become subject to such a claim of infringement. Supplier shaa
at its sole option and expense. and as Customer's exclusive remedy regarding any
such matter, either:

11.3.1 procure for Customer the right to continue using such affected Services (or
affected part thereat); or

11.3.2 replace. modify or re-perform such affected Services (or affected part
thereor) so that they become non-infringing, provided that such
replacement. modification or re-performance does not adversely impact
Customer's right or ability to use such affected Services (or affected part
thereof).

If neither of the foregoing options is reasonably possible for Supplier to accomplish.
then Supplier shall refund to Customer an appropriate pro rata portion of the
amounts paid for such affected Services (or affected pan thereat) pursuant to this
Agreement and reimburse Customer for its reasonable expenses of removal,
replacement and/or re-performance of such affected Services (or affected part
thereof).

12. INSURANCE

12.1 Supplier shall at all times during the term of this Agreement. at its own cost and
expense. carry and maintain the insurance coverage listed below:

l2.1.1 Workers' Compensation insurance with (1) statutory limits of coverage;
and (2) although not required by statute, coverage for any employee
entering onto the Customer's premises.

12.1.2 Employers' Liability or "Stop Gap" insurance with limits of not less than
-One Hundred Thousand Dollars for each accident.

12.1.3 Commercial General Liability insurance covering claims for bodily injury,
death. personal injury or property damage occurring or arising out of the
performance of this Agreement, including coverage for independent
contractor's protection (required if any work will be subcontracted),
premises-operations. products/completed operations and contractual
liabiliry with respect to the liability assumed by Supplier hereunder. The
limits of insurance shall not be less than:

Each Occurrence
General Aggregate Umit
Products-Completed Operations Limit
Personal and Advertising Injury Limit

$1,000.000.00
$2,000.000.00
$1,000,000.00
$1,000.000.00

HIGHLY
CONFIDENrIAL

MOSTLY MEDIA
001<1404
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12.1.4 Should perfonnance of this Agreement involve any use of automobiles.
comprehensive automobile liability insurance covering the ownership.
operations. and maintenance of all owned. non-owned and hired motor
vehicles with limits of not less than One Million Dollars oer occum:nce for
bodily injury and property damage. .

12.1.5 Professional liability insurance with limits of not less than One Million
Dollars.

12.2 Supplier shall forward to Customer certificateS of such insurance issued by the
insuring carrier or carriers in the form of the industry standard practice. Supplier
shall not commence any work hereunder until the obligations of Supplier with
respeet to insurance have been fulfilled. The fulfillment of such obligations.
however. shall not otherwise relieve Supplier of any liability assumed hereunder or
in any way modify Supplier's obligations to indemnify Customer.

12.3 Customer shall be authorized by Supplier to confer directly with the agent or agents
of the insuring carrier or carriers concerning the extent and limits of Supplier's
insurance coverage in order to assure the sufficiency thereof for purposes of the
work to be performed hereunder. Customer reserves the right to approve or
disapprove the insurers and form of policies. which approval will not be maBLY
unreasonably withheld. CCH'ID!NI'IAL

12.4 Supplier shall require its subcontractors who may enter upon Customer's premises
to maintain insurance as described above.

13. HAZARDOUS MATERIALS AND SUBSTANCES
MOSTLY MEDIA

0014405

13.1 Hazardous materials and substances provided hereunder shall be shipped by
Supplier in accordance with the requirements of The Hazardous Materials
Transportation Act (49 USC 1801. et seq.), the Environmental Protection Agency,
the United States Department of Transponation regulations. and any ocher federal.
state. and local laws and regulations governing conveyance of hazardous materials
or any accidents or incidents in connection with the shipping of the hazardous
materials and substances.

13.2 Supplier shall properly package, mark and identify products containing hazardous
materi:tis or substances including, but not limited to, those governed by the
Resource Conservation and Recovery Act (42 USC 6901, et seq.), The Hazardous
MaterialS Transportation Act (49 USC 1801, et seq.), Toxic Substances Control Act
of 1976 (15 USC 2601, et seq.), and any other similar acts or regulations
promuigated pursuant to these or other applicable acts. Each component. self­
contained unit. and carrier shall be marked identifvinsz the hazardous materials or
substances by name. as required by applicable law. -

13.3 All ~roducts that are hazardous will further comply with all special Customer
requJ.rements. Supplier shall furnish Customer with Material Safety Data Sheets thaI
are consistent with and include information required by the Occupational Safety and
Health Act of 1970 (OSHA) Hazard Communication Standard (29 CFR
1910.1:00), as the same may be amended or supplemented from time to time.

13.4 Supplier shall indemnify and hold Customer harmless in accordance with the Article
entitled "Indemnity" for any liability or cl:ilin that may be sustained by reason of

7/22/94 9 CONFIDENTIAL
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Supplier's failure to comply with any rules. regulations. or laws governing
hazardous materials and/or substances including. but not limited to, those
enumerated in this Article.

14. ADVERTISING

No identification of Customer. references to Customer or references to Customer's names.
marks. logos. drawings or specifications will be used in any of Supplier's advertising,
publicity or promotional materials referring to any of the Standard Software. Development
Software or Services, unless Customer's written permission shall first have been obtained.

15. PLANT AJ.'ID WORK RULES

Supplier and Customer, while on the premises of the ocher. shall comply with all plant rules
and regulations including, where required by governmental regulation. submission of
satisfactory clearance from the appropriate governmental authorities.

16. TIME IS OF ESSENCE

Time of perionnance is of the essence in this Agreement and a substantial and material term
hereof.

17. COMPLIANCE WITH LAWS

17.1 Unless exempt under the rules and regulations of the Secretary of Labor or other
proper authority, this Agreement is subject to applicable laws and orders relating to
equal opportUnity and nondiscrimination in employment as shown in the attached
Exhibit 5, entitled "Nondiscrimination and Compliance AgreemenL" attached
hereto and incorporated herein by this reference.

DISPUTE RESOLUTION

MOSTLY MEDIA
0014406

18.

17.2

18.1

Each party shall obtain and maintain at its own expense all permits and licenses
which it is required by law to obtain with respect to the Trial. and any Standard
Software. Development Software or Services associated therewith. and shall give
all notices, pay all fees. and comply with all laws, ordinances. rules and
reguiations relating to its perfonnance obligations specified herein.

HIGHLY
CONFIDENI'I AL

If any claim. controversy or dispute of any kind or natUre whatsoever arises by
reason of or out of or relates to this Agreement ("Dispute") and such Dispute
cannot be settled through negotiation. the parties agree to attempt to settle the
Dispute through non-binding mediation under the Commercial Mediation Rules of
the American Arbitration Association ("AM"). If the parties cannot settle the
matter through mediation. then any Dispute shall be resolved by arbitration as
provided in this Article. Federal law shall govern the arbitrability of all claims.

18.2 Three (3) arbitrators engaged in the practice of law. who are knowledge-able about
the subject matter of this Agreement and the matter in Dispute. shall conduct the
arbitr:ltion under the then-<:urrent rules of the AAA, unless otherwise proVided
herein. The arbitrators shall be selected in accordance with AAA procedures from
a list of qualified people maintained by the AAA. The arbitration shall be
conducted at a location mutually agreed upon by the panies. and all expedited
procedures prescribed by the AAA rules shall apply.

7/22/94 10 CONFIDENTIAL
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18.3 The arbitrators shall have the discretion to order a pre-hearing exchange of
infonnation by the panies. Either party may request from the arbitratOrs injunctive
relief to maintain the status quo until such time as the arbitration award is rendered
or the Dispute is otherwise resolved. The arbitrators shall not have authority to
award punitive damages. Upon the request of either party, the arbitrators' award
shall include findings of fact and conclusions of law.

18.4 Each party shall bear its own costs and attorneys' fees. and the parties shall share
equally the fees and expenses of the arbitrators. The arbitrators' decision and
award shall be final and binding, and judgment upon the award rendered by the
arbitrators may be entered in any court having jurisdiction thereof.

18.5 If either party files a judicial or administrative action asserting claims subject to
arbitration. as prescribed herein. and the other party successfully stays such action
and/or compels arbitration of said claims. the parcy filing said action shall pay the
other party's COSts and expenses incurred in seeking such stay andlor compelling
arbitration. including reasonable attorneys' fees.

19. GOVERNING LAW

This Agreement shall be governed by and construed in all respects in accordance with the
laws of the State of Colorado and of the UDited States of America as to both substance and
procedure.

20. AMENDMENTS

No change or modification of any terms or conditions herein shall be valid or binding on
either parcy unless made in writing and signed on behalf of Customer (or its authorized
agent. US WEST Business Resources. Inc.) and an authorized representative of Supplier.

21. LIMITED LIABILITY OF U S WEST BUSINESS RESOURCES, INC.

US WEST Business Resources. Inc. acted as agent far Customer in the negotiation and
execution of this Agreement and may act as agent for Customer in the administration of this
AgreemenL but US WEST Business Resources. Inc. shall not in any event be liable for the
performance or nonperformance of this Agreement or any Task Orders by Customer, except
to the extent that US 'WEST Business Resources. Inc. elects to exercise on its own behalf
any rights of Customer under this Agreement or any related Task Order.

22. SURVIVAL

MOSTLY MEDIA
0014407

iUGHLY
CONY mENTIALBUSINESS CONDUCT

The provisions of this Amement that are intended to survive performance by either or both
parties, shall also survive the completion. expiration, termination or c:lIlcellation of this
Agreement or any Task Orders.

23.

Customer has adopted and follows a Code of Business Ethics and Conduct which imposes
on itself and its employees an obligation to deal with all suppliers and contractors in a fair
and open manner in accordance with the highest standards of integrity. Supplier
acknowledges and agrees that it shall periorm to the highest level of business and
professional ethics. and that it has not made or received and shall not make or receive any
payments, gifts. favors. entertainment. secret commissions or hidden ~tuities for the
purpose of securing preferential tIeaunenr or action from or to any PartY in connection with
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this Agreement or any of the Standard Software. Development Software or Services. Any
breach or failure with respect to this provision shall constitute a material breach of this
Agreement.

24. NOTICES

24.1 Where written notices. demands. or other communications are required or permitted.
under this Agreement to be made in writing, they shall be deemed duly given when
made in writing and delivered in hand. or upon receipt when properly addressed.
retum-receipt-requested and delivered by United States Postal Service or other
delivery service to the following addresses;

If to Customer.

With a copy to:

If to Supplier:

With a copy to:

Dennis R. Kamstra
U S WEST Business Resources. Inc.
188 Inverness Drive West. Suite 270
Englewood. Colorado 80112

Audlev Webster
U S WEST Conununications. Inc.
1999 Broadway, 28th Floor
Denver. Colorado 80202

Debbie Schmidt
US WEST Marketing Resources Group. Inc.
198 Inverness Drive West
Englewood. CO 80112

D. Rex Golding
The 3DO Company
600 Galveston Drive
Redwood City, California 94063

James Alan Cook
General Counsel & VP. Business Affairs
The 3DO Company
600 Galveston Drive
Redwood City, California 94063

HIcm,y
CONFIDENrIAL

CONFIDENTIAL INFORM:ATION
MOSTLY MEDIA

001440825.

24.2 Addresses may be changed by written notice to the parties in accordance with the
procedures referenced in this Section 24.

25.1 As used herein. "Confidential Information" shall mean any technical or business
information furnished. in whatever form or medium. or disclosed by one party to the
other, inclUding, but not limited to. Specifications for any of the Development
Software or Services. prototypes. computer programs. models. drawings.
marketing plans. tinancial data and personnel statistics (but specifically excluding
any of such information of or concerning the Standard Software). which is marked
as confidential or proprietary; or for infonnation which is orally disclosed. the
disclosing party clearly indicates to the receiving party at the time of disclosure ~e
confidential or proprietary nature of the infonnation and confIrms the confi~nual or
proprietary nature in writing within thirty days after the disclosure. Any third-party

•
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25.2

information furnished or disclosed and marked as or stated to be confidential or
proprietary shall be deemed Confidential Information and shall be subject to the
terms and conditions herein. Any such Confidential Infonnation that was disclosed
by either pany prior to the execution of this Agreement shall be summarized in
writing by the disclosing party and be provided to the ocher party within thiIty days
after the respective date of such disclosing party's execution of this Agreement.

Notwithstanding anything to the contrarY contained herein. Customer acknowledges
and agrees chat Supplier is in the business of designing and developing applications
software products and system software. independent of this Agreement. for use with
multimedia hardware systems that are distributed by or under license from Supplier.
Nothing in this Agreement shall be deemed to prevent or otherwise restrict Supplier
from directly or indirectly designing and developing any computer program (and
related audiovisual displays) and other works. whether similar or dissimilar to any
copyrightable expressions of any of the ideas. concepts andior related materials
contained within any Confidential Information disclosed by Customer in furtherance
of this Agreement. provided that any such separate software products. system
software. computer programs. related audiovisual displays and other works
(collectively, "Separate Software Products") do not infringe upon any of the
copyrightable features or elements contained andior depicted in any such
Confidential Infonnation or incorporate any such Confidential Information or result
in the acmal publication or direct or indirect disclosure of any such Confidential
Information.

25.3 Subject to the provisions of Section 25.5. each pacey. as a receiving party, agrees to
hold the other pacey's Confidential Information in strictest confidence and shall use
same solely for the purposes of this Agreement unless otherwise permitted
hereunder andior as authorized in writing by the disclosing party. The receiving
party shall not copy such Confidential Information except for the purposes of this
Agreement unless the express written permission of the disclosing pany is flrst
obtained. The receiving party shall not disclose such Confidential Information to
anyone (including consultants

HI<i1LY

All copies of such Confidential Information in written. graphic or other tangible carFIDENTIAL
form shall be returned to the disclosing party follOWing the expiration. termination or
cancellation of this Agreement. MOSTLY MEDIA

The obligations imposed in this Article shall not apply to any information that: 00' 4409

and subcontractors) except employees of the receiving PartY to whom disclosure is
necessary for the purposes set fonh in chis Agreement. The receiving party shall
appropriately notify each such employee that the disclosure is made in confidence
and must be kept in confidence in accordance with this Agreement. In the event that
it is necessary for the purposes of this Agreement to disclose Confidential
Information to independent contraCtors or other agents. the receiving party may do
so after first obtaining a written confidentiality agreement containing temlS no less
restrictive" than the temlS in this Agreement. The obligations set forth herein shall be
satisfied by e~h party through the exercise of the same degree of care used to
restrict disclosure and use of its own information of like importance, which in no
event shall be less than a reasonable standard of care.

25.5

25.4

25.5.1 was already in the possession of the receiving PartY (as of the date of initial
disclosure); or
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